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SUMMARY:  This  proposal  would  adopt, 
with  appropriate  changes  for  HUD’s  re¬ 
quirement,  the  Uniform  Rules  of  Proce¬ 
dures  for  Boards  of  Contract  Appeals 
drafted  by  the  National  Conference  of 
Board  of  Contract  Appeals  Members.  The 
changes  to  present  rules  are  primarily 
editorial;  however,  certain  sections  have 
been  rearranged  for  clarity  and  accu¬ 
racy  and  to  incorporate  recent  develop¬ 
ments  in  the  Board’s  organization. 

DATES:  Comments  must  be  received  on 
or  before  June  10, 1977. 

ADDRESS:  Send  comments  to:  Rules 
Docket  Clerk,  Office  of  the  Secretary, 
Room  10141,  451  7th  Street,  S.W.,  Wash¬ 
ington,  D.C.  20410.  Comments  will  be 
available  for  public  inspection  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

B.  Paul  Cotter,  Jr.,  Administrative 
Judge,  HUDBCA,  Telephone  202-755- 
5571. 

SUPPLEMENTARY  INFORMATION: 
The  Department  proposes  to  adopt  the 
following  revision  to  24  CFR  Part  20, 
“Contract  Appeals”,  in  lieu  of  the  provi¬ 
sions  currently  in  effect  for  proceedings 
before  the  Department  of  Housing  and 
Urban  Development  Board  of  Contract 
Appeals  (40  FR  6491,  February  12,  1975). 
Since  the  inception  of  the  Board  on  Au¬ 
gust  26,  1974,  and  the  promulgation  of 
its  rules  in  February  1975,  three  signifi¬ 
cant  developments  have  occurred.  First, 
the  composition  of  the  Board  has  ex¬ 
panded  thereby  eliminating  the  need  for 
ad  hoc  members.  Second,  the  Board  has 
Identified  various  problems  character¬ 
istic  of  HUD  contract  appeals.  Third,  the 
National  Conference  of  Board  of  Con¬ 
tract  Appeals  Members  has  drafted  Uni¬ 
form  Rules  of  Procedure  which  were  is¬ 
sued  April  25,  1975,  and  were  drawn  from 
the  cumulative  experience  of  all  Boards 
of  Contract  Appeals. 

The  Uniform  Rules  have  been  adopted 
with  appropriate  modifications  to  reflect 
the  Board’s  experience  in  processing 
HUD  contract  appeals.  Wherever  possi¬ 
ble  the  Uniform  Rules  have  been  modi¬ 
fied  to  make  them  more  understandable 
to  the  layman  who  elects  to  present  his 
appeal  to  the  Board  himself. 

In  view  of  the  expanded  composition 
of  the  Board,  the  provision  for  desig¬ 
nating  ad  hoc  members  has  been  elimi¬ 
nated  from  §  20.3.  Board  members  are 
titled  Administrative  Judges  in  accord¬ 
ance  with  the  Secretary’s  appointment 


certificate  and  to  correct  an  omission  in 

the  original  rules. 

Section  20.4(b)  of  the  existing  regula¬ 
tion  has  been  deleted  as  redundant. 

For  ease  of  reference  and  citation 
the  rules  of  procedure  format  (formerly 
§§  20.10  through  20.50)  has  been  modified 
by  deleting  §1  20.20  through  20.50  and 
including  all  the  rules  of  procedure  in 
sequentially  numbered  order  under  a  re¬ 
vised  §  20.10. 

The  following  substantive  changes 
have  been  made:  (1)  The  reference  to 
“OGC”  has  been  eliminated  from  Rule 
4  (formerly  §  20.10(d) )  as  a  matter  more 
appropriate  to  internal  administrative 
policy  and  to  make  clear  that  the  appeal 
file  is  to  be  received  by  the  Board  within 
30  days;  (2)  The  Contracting  Officer  is 
now  charged  under  Rule  4  (former  §  20.10 
(d) )  with  furnishing  to  appellant  a  copy 
of  the  appeal  file  documents  with  certain 
noted  exceptions  rather  than  just  an  in¬ 
dex  of  those  documents,  thereby  expedit¬ 
ing  the  proceeding  by  facilitating  a  more 
complete  statement  of  the  claim  in  the 
complaint  and  eliminating  the  neces¬ 
sity  for  discovery  of  documents  other¬ 
wise  available;  (3)  Discovery  and  pre- 
hearing  procedures  have  been  expanded 
and  revised;  and  (4)  Two  new  sections, 
Rules  31  and  32,  have  been  added  to 
address  the  subjects  of  suspended  ap¬ 
peals  and  dismissal  for  failure  to  pros¬ 
ecute. 

The  Department  has  determined  that 
an  Environmental  Impact  Statement  is 
not  required  with  respect  to  this  pro¬ 
posed  rule.  A  copy  of  the  Environmental 
Finding  of  Inapplicability  is  available  for 
inspection  at  the  above  address.  The  De¬ 
partment  has  also  determined  in  accord¬ 
ance  with  OMB  Circular  A-107  that  this 
proposal  does  not  have  an  economic  im¬ 
pact.  A  copy  of  the  Economic  Finding  of 
Inapplicability  is  also  available  for  in¬ 
spection  at  the  above  address. 

Accordingly,  it  is  proposed  to  amend 
24  CFR  Part  20  to  read  as  follows: 

PART  20— CONTRACT  APPEALS 

Subpart  A — Department  of  Housing  and  Urban 
Development  Board  of  Contract  Appeals 

Sec. 

20.1  Scope  of  part. 

20.2  Establishment  of  Board. 

20.3  Organization,  membership  and  loca¬ 

tion  of  the  Board. 

20.4  Jurisdiction  and  authority  of  the 

Board. 

20.5  Procedure. 

Subpart  B — Rules  of  the  Department  of  Housing 
and  Urban  Development  Boacd  of  Contract 

Appeals 

20.10  Rules. 

Preliminary  Procedures 

Rule  1.  How  to  appeal  a  contracting  officer's 
decision. 

Rule  2.  Contents  of  notice  of  appeal. 

Rule  3.  Forwarding  of  appeals  by  the  con¬ 
tracting  officer. 

Rule  4.  Preparation,  contents,  organization, 
forwarding,  and  status  of  appeal  file. 
Rule  5.  Service  of  documents. 

Rule  0.  Computation  and  extension  of  time 
Umlts. 

Rule  7.  Dismissal  for  lack  of  jurisdiction. 

Rule  8.  Pleadings  and  motions. 

Rule  9.  Amendments  to  pleadings  or  record. 
Rule  10.  Hearing  election. 


Rule  11.  Prehearing  briefs. 

Rule  12.  Prehearing  or  presubmission  order 
and  conference. 

Rule  13.  Submission  of  appeal  without  a 
hearing. 

Rule  14.  Optional  accelerated  procedure. 
Rule  15.  Settling  the  record. 

Rule  16.  Discovery — depositions. 

Rule  17.  Interrogatories  to  parties,  admission 
of  facts,  production  and  Inspection  of 
documents. 

Hearings 

Rule  18.  Where  and  when  held. 

Rule  19.  Notice  of  hearings. 

Rule  20.  Unexcused  absence  of  a  party. 

Rule  21.  Nature  of  hearings. 

Rule  22.  Examination  of  witnesses. 

Rule  23.  Copies  of  papers. 

Rule  24.  Posthearing  briefs. 

Rule  25.  Transcript  of  proceedings. 

Rule  26.  Withdrawal  of  exhibits. 

Representation 

Rule  27.  The  appellant. 

Rule  28.  The  respondent. 

Decisions 

Rule  29.  Decisions. 

Rule  30.  Motion  for  reconsideration. 

Dismissals 

Rule  31.  Dismissal  without  prejudice. 

Rule  32.  Dismissal  for  failure  to  prosecute. 

Miscellaneous 

Rule  33.  Ex  parte  communications  with  the 

Board. 

Rule  34.  Sanctions. 

Rule  35.  Remand  from  court. 

Subpart  A — Department  of  Housing  and 
Urban  Development  Board  of  Contract 
Appeals 

§  20.1  Scope  of  part. 

This  part  establishes  a  Board  of  Con¬ 
tract  Appeals,  sets  forth  policies  and  pro¬ 
cedures  regarding  matters  to  be  con¬ 
sidered  by  the  Board,  and  prescribes  the 
Rules  of  the  Board. 

§  20.2  Establishment  of  Board. 

There  is  hereby  established  In  the  Of¬ 
fice  of  the  Secretary  the  Housing  and 
Urban  Development  Board  of  Contract 
Appeals  (“the  Board”). 

§  20.3  Organization,  membership  and 
location  of  the  Board. 

(a)  Organization  and  membership. 
The  Board  shall  be  comprised  of  a  Chief 
Administrative  Judge,  who  shall  be 
Chairman,  and  such  other  Administra¬ 
tive  Judges  as  may  be  appointed  by  the 
Secretary-  The  Board  shall  be  staffed  by 
support  personnel  as  needed.  All  mem¬ 
bers  of  the  Board  shall  be  attorneys  at 
law  admitted  to  practice  before  tl\e  high¬ 
est  court  of  the  District  of  Columbia  or 
any  state,  commonwealth  or  territory  of 
the  United  States.  Contract  appeals  are 
assigned  to  a  panel  of  at  least  two  (2) 
members  of  the  Board,  except  for  the  op¬ 
tional  accelerated  procedure  set  forth  in 
Rule  14  of  Subpart  B  of  this  Part  20, 
where  a  decision  may  be  rendered  by  a 
single  Administrative  Judge. 

(b)  Location.  The  Board  is  located  In 
Washington,  D.C.,  and  its  mailing  ad¬ 
dress  is  U.S.  Department  of  Housing  and 
Urban  Development,  Board  of  Contract 
Appeals,  Room  7150,  451  7th  Street  SW., 
Washington,  D.C.  20410. 
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§  20.4  Jurisdiction  and  authority  of  the 
Board. 

(a)  Contract  Appeals.  Hie  Board  shall 
consider  and  determine  appeals  from 
decisions  of  Contracting  Officers  arising 
under  contracts  which  contain  provisions 
requiring  the  determination  of  appeals 
by  the  Secretary  of  Housing  and  Urban 
Development  or  the  Secretary’s  duly  au¬ 
thorized  representative  or  board.  The 
Board  has  authority  to  determine  con¬ 
tract  appeals  falling  within  the  scope  of 
its  jurisdiction  as  fully  and  finally  as 
might  the  Secretary. 

(b)  Other  matters.  The  Board  shall 
have  jurisdiction  over  other  matters  as¬ 
signed  to  it  by  the  Secretary.  Determina¬ 
tions  in  other  matters  shall  have  the 
finality  provided  by  applicable  statute, 
rule  or  regulation. 

(c)  Decisions  on  questions  of  law. 
When  an  appeal  is  taken  pursuant  to  a 
Disputes  clause  in  a  contract  which  lim¬ 
its  appeals  to  disputes  concerning  ques¬ 
tions  of  fact,  the  Board  may,  in  its  dis¬ 
cretion,  hear,  consider,  and  decide  all 
questions  of  law  necessary  for  the  com¬ 
plete  adjudication  of  the  issue.  If  an 
appeal  involves  a  claim  which  is  not  cog¬ 
nizable  under  the  terms  of  the  contract 
or  applicable  regulation,  the  Board  may 
make  findings  of  fact  with  respect  to 
such  a  claim  without  expressing  an  opin¬ 
ion  on  the  question  of  liability. 

(d)  Board  powers.  The  Board  shall 
have  all  powers  necessary  and  Incident 
to  the  proper  performance  of  its  duties 
assigned  herein.  Subject  to  the  approval 
of  the  Secretary,  the  Board  shall  adopt 
its  own  methods  of  procedure  and  rules 
for  its  conduct  and  for  the  preparation 
and  prosecution  of  appeals. 

(e)  Final  decision.  In  each  case,  the 
Board  shall  make  a  final  decision  which 
is  just  and  is  supported  by  the  record 
of  the  case  and  the  law.  The  decision 
of  a  majority  of  a  panel  constitutes  the 
decision  of  the  Board.  The  member  or 
members  assigned  to  consider  an  appeal 
have  authority  to  act  for  the  Board  in 
all  matters  with  respect  to  such  appeal. 
No  member  may  act  for  the  Board  or 
participate  in  a  decision  if  he  has  par¬ 
ticipated  directly  in  any  aspect  of  the 
award  or  administration  of  the  contract 
involved. 

(f)  Subpoena  power.  Pursuant  to  5 
U.S.C.  304,  any  Board  member  presiding 
over  a  contract  appeal  under  §  20.4(a) 
may  request  the  appropriate  United 
States  District  Court  for  the  issuance  of 
subpoenas  for  witnesses  or  documents 
relating  to  that  appeal. 

§  20.5  Procedure. 

(a)  Rules.  Appeals  referred  to  the 
Board  are  conducted  in  accordance  with 
the  rules  of  the  Board  set  forth  in  Sub¬ 
part  B  of  this  Part  20,  unless  otherwise 
provided  by  applicable  statute  or  regula¬ 
tion.  The  provisions  of  the  Administra¬ 
tive  Procedure  Act,  5  U.S.C.  551,  et  seq., 
as  amended,  shall  not  apply  to  contract 
appeals  before  the  Board. 

(b)  Administration  and  interpretation 
of  rules.  Emphasis  is  placed  upon  the 
sound  administration  of  these  rules  in 
specific  cases,  because  it  is  impracticable 
to  articulate  a  rule  to  fit  every  possible 


circumstance  which  may  be  encoun¬ 
tered.  These  rules  will  be  interpreted  to 
secure  a  just  and  inexpensive  deter¬ 
mination  of  appeals  without  unnecessary 
delay.  In  any  situation  for  which  these 
rules  make  no  provision,  the  Board  may, 
in  its  discretion,  conform  the  proceeding 
to  the  Rules  of  Civil  Procedure  for  the 
United  States  District  Courts. 

(c)  Preliminary  procedures.  Prelim¬ 
inary  procedures  are  available  to  en¬ 
courage  full  disclosure  of  relevant  and 
material  facts  and  to  discourage  unwar¬ 
ranted  surprise. 

Subpart  B — Rules  of  the  Department  of 

Housing  and  Urban  Development  Board 

of  Contract  Appeals 

§  20.10  Rules. 

These  rules  govern  the  procedure  be¬ 
fore  the  Department  of  Hoiking  and 
Urban  Development  Board  of  Contract 
Appeals  in  all  matters  unless  otherwise 
provided  by  applicable  law  or  regulation. 
They  shall  be  construed  to  secure  the 
just,  speedy,  and  inexpensive  determina¬ 
tion  of  every  matter. 

Preliminary  Procedures 

Rule.  1.  How  to  Appeal  a  Contracting  Offi¬ 
cer’s  Decision 

Notice  of  an  appeal  must  be  In  writing, 
addressed  to  the  Secretary,  and  the  original, 
together  with  two  coplee.  should  be  filed  with 
the  Contracting  Officer  from  whose  decision 
the  appeal  Is  taken.  The  notice  of  appeal 
must  be  mailed  or  otherwise  filed  within  the 
time  specified  therefor  In  the  contract  or 
allowed  by  applicable  provision  of  directive, 
regulation  or  law. 

Rule  2.  Contents  of  Notice  of  Appeal 

A  notice  of  appeal  should  Indicate  that 
an  appeal  is  thereby  Intended,  and  should 
Identify  the  contract  by  number,  the  head¬ 
quarters.  regional  or  area  office  cognizant  of 
the  dispute,  and  the  decision  from  which  the 
appeal  Is  taken.  The  notice  of  appeal  should 
be  signed  personally  by  the  contractor  mak¬ 
ing  the  appeal  ("the  appellant”),  or  by  an 
officer  of  an  appellant  corporation  or  member 
of  an  appellant  firm,  or  by  any  appellant’s 
authorized  representative  or  attorney.  The 
complaint  referred  to  In  Rule  8  may  be  filed 
with  the  notice  of  appeal,  or  the  appellant 
may  designate  the  notice  of  appeal  as  a  com¬ 
plaint,  If  It  otherwise  fulfills  the  require¬ 
ments  of  a  complaint. 

Rule  3.  Forwarding  of  Appeals  by  the  Con¬ 
tracting  Officer 

When  a  notice  of  appeal  in  any  form  has 
been  received  by  the  Contracting  Officer,  he 
shall  endorse  thereon  the  date  of  mailing  of 
the  notice  by  the  appellant  or  date  of  re¬ 
ceipt,  If  otherwise  conveyed,  and  within  10 
days  shall  forward  said  notice  of  appeal  to 
the  Board.  Following  receipt  by  the  Board 
of  the  original  notice  of  an  appeal,  whether 
through  the  Contracting  Officer  or  otherwise, 
the  appellant,  the  Contracting  Officer  and 
Government  ("respondent”)  counsel  will  be 
promptly  notified  of  Its  receipt  and  docketing 
by  the  Board  which  wUl  furnish  the  con¬ 
tractor  with  a  copy  of  these  rules. 

Rule  4.  Preparation.  Contents,  Organisation, 
Forwarding,  and  Status  of  Appeal  File 

(a)  Duties  of  Contracting  Officer.  Within 
30  days  of  receipt  of  notice  that  an  appeal 
has  been  docketed,  the  Contracting  Officer 
shall  file  with  the  Board  an  appeal  file  con¬ 
sisting  of  all  documents  pertinent  to  the 
appeal,  including: 


(1)  the  Contracting  Officer’s  decision  and 
findings  of  fact  from  which  the  appeal  is 
taken; 

(2)  the  contract.  Including  pertinent  spec¬ 
ifications,  amendments  and  plans  and  draw¬ 
ings; 

(3)  All  correspondence  between  the  parties 
pertinent  to  the  appeal,  Including  the  letters 
of  claim  In  response  to  which  the  decision 
was  Issued; 

(4)  Transcripts  of  any  testimony  taken 
during  the  course  of  proceedings,  and  affi¬ 
davits  or  statements  of  any  witnesses  on  the 
matter  In  dispute  made  prior  to  the  filing  of 
the  notice  of  appeal  with  the  Board;  and 

(£)  Any  additional  Information  considered 
pertinent. 

Within  the  same  time  above  specified,  the 
Contracting  Officer  shall  furnish  the  appel¬ 
lant  a  copy  of  each  document  he  transmits 
to  the  Board,  except  (1)  those  described  In 
subparagraph  (a)  (1).  (2)  and  (3)  above, 
as  to  which  a  list  furnished  appellant  of  all 
documents  transmitted  will  suffice,  and  (11) 
those  described  In  subparagraph  (d)  below. 

(b)  Duties  of  the  Appellant.  Within  30 
days  after  receipt  of  a  copy  of  the  appeal  file 
assembled  by  the  Contracting  Officer,  the 
appellant  may  supplement  the  same  by  trans¬ 
mitting  to  the  Board  any  documents  not  con¬ 
tained  therein  which  It  considers  pertinent 
to  the  appeal  and  shall  furnish  two  copies  of 
such  documents  to  the  respondent’s  trial 
attorney. 

(c)  Organization  of  Appeal.  Documents  In 
the  appeal  file  may  be  originals  or  legible 
facsimiles  or  authenticated  copies  thereof, 
and  Shall  be  arranged  tn  chronological  order 
where  practicable,  numbered  sequentially, 
tabbed,  and  Indexed  to  Identify  the  contents 
of  the  file.  The  first  two  documents  In  every 
appeal  file  shall  be  the  Contracting  Officer’s 
final  decision  and  the  contract. 

(d)  Lengthy  Documents.  The  Board  may 
waive  the  requirement  of  furnishing  to  the 
other  party  copies  of  bulky,  lengthy,  or  out- 
of-slze  documents  in  the  appeal  file  when  a 
party  has  shown  that  doing  so  would  Impose 
an  undue  burden.  At  the  time  a  party  files 
with  the  Board  a  document,  as  to  which  such 
a  waiver  has  been  granted,  be  shall  notify  the 
other  party  that  the  same  or  a  copy  is  avail¬ 
able  for  Inspection  at  the  offices  of  the  Board 
or  of  the  party  filing  same. 

(e)  Status  of  Documents  in  Appeal  File. 
Documents  contained  In  the  appeal  file  shall 
be.  without  further  action  by  the  parties,  a 
part  of  the  record  upon  which  the  Board  will 
render  Its  decision,  unless  a  party  objects  to 
the  consideration  of  a  particular  document 
In  advance  of  hearing  or.  In  the  event  there 
Is  no  hearing  on  the  appeal,  of  settling  the 
record.  If  objection  to  a  document  Is  made, 
the  Board  will  rule  upon  Its  admissibility 
Into  the  record  as  evidence  In  accordance 
with  Rules  15  and  21,  hereof. 

Rule  5.  Service  of  Documents 

A  copy  of  every  written  communication 
submitted  to  the  Board  shall  be  sent  to  every 
other  party  to  the  dispute.  Such  communica¬ 
tions  shall  be  sent  by  delivering  In  person  or 
by  mailing,  properly  addressed  with  postage 
prepaid,  to  the  opposing  party  or.  where  the 
party  is  represented  by  counsel,  to  Its  counsel. 
Each  communication  with  the  Board  shall  be 
accompanied  by  a  statement,  signed  by  the 
originating  party,  saying  when,  how,  and  the 
name  and  address  of  the  party  to  whom  a 
copy  of  the  communication  was  sent. 

Rule  6.  Computation  and  Extension  of 
Time  Limits 

(a)  General.  All  time  limitations  specified 
for  various  procedural  actions  are  computed 
as  maxlmums  and  are  not  to  be  fully  ex¬ 
hausted  If  the  action  described  can  be  ac¬ 
complished  In  a  lesser  period.  At  the  discre¬ 
tion  of  the  Board,  these  time  limitations  may 
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be  extended  In  appropriate  circumstances  for 
good  cause  shown. 

(b)  Computation.  Except  as  otherwise  pro¬ 
vided  by  law.  In  computing  any  period  of 
time  prescribed  by  these  rules  or  by  any  order 
of  the  Board,  the  day  of  the  event  from  which 
the  designated  period  of  time  begins  to  run 
shall  not  be  Included,  but  the  last  day  of  the 
period  shall  be  Included  unless  It  Is  a  Satur¬ 
day,  Sunday,  or  a  legal  holiday.  In  which 
event  the  period  shall  run  to  the  end  of  the 
next  business  day. 

(c)  Extensions.  All  requests  for  extensions 
of  time  shall  be  submitted  to  the  Board  In 
writing  and  shall  state  good  cause  therefor. 

Rule  7.  Dismissal  for  Lack  of  Jurisdiction 

Any  motion  adressed  to  the  Jurisdiction  of 
the  Board  shall  be  promptly  filed.  Hearing 
on  the  motion  shall  be  afforded  on  applica¬ 
tion  of  either  party,  unless  the  Board  deter¬ 
mines  that  its  decision  on  the  motion  will 
be  deferred  pending  hearing  on  both  the 
merits  of  the  appeal  and  the  motion.  The 
Board  shall  have  the  right  at  any  time  and 
on  its  own  motion  to  raise  the  issue  of  Its 
Jurisdiction  to  proceed  with  a  particular  case 
and  shall  do  so  by  an  appropriate  order, 
affording  the  parties  an  opportunity  to  be 
heard  thereon. 

Rule  8.  Pleadings  and  Motions 

(a)  Complaint.  Within  30  days  after  re¬ 
ceipt  of  notice  of  docketing  of  the  appeal, 
the  appellant  shall  file  with  the  Board  an 
original  and  two  copies  of  a  complaint  setting 
forth  simple,  concise  and  direct  statements 
of  each  of  Its  claims,  alleging  the  basis,  with 
appropriate  reference  to  contract  provisions, 
for  each  claim,  and  the  dollar  amount 
claimed.  This  pleading  shall  fulfill  the  gen¬ 
erally  recognized  requirements  of  a  com¬ 
plaint,  although  no  particular  form  or 
formality  Is  required.  If  the  complaint  Is 
not  received  within  the  30  days  and.  In  the 
opinion  of  the  Board,  the  Issues  before  the 
Board  are  sufficiently  defined,  the  appellant’s 
claim  and  notice  of  appeal  may  be  deemed  to 
set  forth  Its  complaint,  and  the  parties  shall 
be  so  notified. 

(b)  Answer.  Within  30  days  from  receipt 
of  said  complaint  or  a  Rule  8(a)  notice  from 
the  Board,  respondent  shall  prepare  and  file 
with  the  Board  an  original  and  two  copies  of 
any  answer  thereto,  setting  forth  simple, 
concise,  and  direct  statements  of  respond¬ 
ent’s  defenses  to  each  claim  asserted  by  ap¬ 
pellant.  This  pleading  shall  fulfill  the  gen¬ 
erally  recognized  requirements  of  an  answer 
and  shall  set  forth  any  affirmative  defenses 
or  counter-claims  as  appropriate.  Should  the 
answer  not  be  received  within  30  days,  the 
Board  may.  In  Its  discretion,  enter  a  general 
denial  on  behalf  of  the  respondent,  and  the 
parties  shall  be  so  notified. 

(c)  Motions.  (1)  The  Board  may  entertain 
any  timely  motion  for  an  appropriate  order. 
Application  to  the  Board  for  an  order  shall 
be  by  motion  which,  unless  made  during  a 
hearing,  shall  be  made  in  writing,  shall  state 
with  particularity  the  grounds  therefore,  and 
shall  set  forth  the  relief  or  order  sought. 
The  requirement  of  writing  is  fulfilled  If 
the  motion  Is  stated  In  a  written  notice  of 
the  hearing  of  the  motion. 

(2)  The  Board  may,  on  Its  own  motion, 
Initiate  any  action  by  notice  to  the  parties. 

(3)  Unless  otherwise  specified  by  the 
Board,  a  party  who  receives  a  motion  shall 
file  any  answering  material  within  20  days 
after  the  date  of  receipt.  The  Board  may  re¬ 
quire  the  presentation  of  briefs  or  argu¬ 
ments.  The  Board  shall  make  an  order  on 
each  motion  that  Is  appropriate  and  Just  to 
the  parties  and  upon  conditions  that  will 
promote  efficiency  In  disposing  of  the  appeal. 

(4)  Affidavits  In  support  of  motions  shall 
set  forth  such  facts  as  would  be  admissible 


PROPOSED  RULES 

in  evidence  and  shall  show  affirmatively  that 
the  affiant  Is  competent  to  testify  to  the 
matters  stated  therein.  When  a  motion  Is 
made  and  supported  as  provided  In  this  rule, 
a  party  opposing  the  motion  who  Is  repre¬ 
sented  by  counsel  may  not  rest  upon  the 
mere  allegations  or  denials  of  his  pleading; 
his  response,  by  affidavits  or  as  otherwise 
provided  In  this  rule,  must  show  that  there 
is  a  genuine  issue  of  fact  or  of  law  for  deci¬ 
sion.  Should  It  appear  from  the  affidavits  of 
a  party  opposing  the  motion  that  for  reasons 
stated  he  cannot  present  by  affidavit  facts 
essential  to  Justify  his  opposition,  the  Board 
may  deny  the  motion  or  may  order  a  con¬ 
tinuance  to  permit  affidavits  to  be  obtained 
or  discovery  to  be  had  or  may  make  such 
other  order  as  is  Just. 

Rule  9.  Amendments  of  Pleadings  or  Record 

(a)  Pleadings.  The  Board  upon  Its  own 
initiative  or  upon  application  by  a  party  may, 
in  its  discretion,  order  a  party  to  make  a 
more  definite  statement  of  the  complaint  or 
answer,  or  to  reply  to  an  answer.  The  appli¬ 
cation  for  such  an  order  will  suspend  the 
time  for  responsive  pleading.  The  Board  may, 
in  Its  discretion  and  within  the  proper  scope 
of  the  appeal,  permit  either  party  to  amend 
his  pleading  upon  conditions  Just  to  both 
parties. 

(b)  Record.  When  an  issue  within  the 
proper  scope  of  the  appeal,  but  not  raised  by 
the  pleadings  or  the  documentation  described 
In  Rule  4,  Is  tried  by  consent  of  the  parties 
or  by  permission  of  the  Board,  the  issue  shall 
be  treated  In  all  respects  as  if  It  had  been 
raised  therein.  In  that  event  a  motion  to 
amend  the  pleadings  to  conform  to  the  proof 
may  be  made  but  is  not  required.  If  evidence 
is  objected  to  at  a  hearing  on  the  ground 
that  It  Is  not  within  an  issue  raised  by  the 
pleadings  or  the  Rule  4  documentation 
(which  shall  be  deemed  part  of  the  pleadings 
for  this  purpose).  It  may  be  admitted  within 
the  proper  scope  of  the  appeal  but  the  ob¬ 
jecting  party  may  be  granted  a  continuance 
If  necessary  to  enable  him  to  meet  such 
evidence. 

Rule  10.  Hearing  Election 

Upon  receipt  of  respondent's  answer  or  of 
the  notice  referred  to  in  the  last  sentence 
of  Rule  8(b),  above,  appellant  shall  advise 
the  Board  In  writing  whether  he  desires  a 
hearing  as  prescribed  In  Rules  18  through 
26,  or  whether.  In  the  alternative,  he  elects 
to  submit  his  case  on  the  record  without  a 
hearing,  as  prescribed  In  Rule  13.  In  appro¬ 
priate  cases,  the  appellant  shall  also  elect 
whether  he  desires  the  optional  accelerated 
procedure  prescribed  in  Rule  14. 

Rule  11.  Prehearing  Briefs. 

Based  on  an  examination  of  the  documen¬ 
tation  described  In  Rule  4,  the  pleadings,  and 
a  determination  of  whether  the  arguments 
and  authorities  addressed  to  the  Issues  are 
adequately  set  forth  therein,  the  Board  may, 
In  its  discretion,  require  the  parties  to  sub¬ 
mit  prehearing  briefs  In  any  case  In  which  a 
hearing  has  been  elected  pursuant  to  Rule 
10.  In  the  absence  of  a  Board  requirement 
therefore,  either  party  may.  In  Its  discretion 
and  upon  appropriate  and  sufficient  notice 
to  the  other  party,  furnish  a  prehearing  brief 
to  the  Board.  In  any  case  where  a  prehear¬ 
ing  brief  Is  submitted,'  It  shall  be  furnished 
so  as  to  be  received  by  the  Board  at  least 
15  days  prior  to  the  date  set  for  hearing,  and 
a  copy  shall  simultaneously  be  furnished  to 
the  other  party  as  previously  arranged. 

Rule  12.  Prehearing  or  Presubmission  Order 
and  Conference 

(a)  Prehearing  Order.  Normally,  in  cases 
set  for  hearing,  the  Board  will  Issue  an  order 
requiring  that,  prior  to  the  day  of  the  hear¬ 


ing,  the  parties  will:  (1)  exchange  a  list  of 
witnesses  giving  titles  and  a  brief  descrip¬ 
tion  of  the  subject  matter  of  the  testimony; 

(2)  exchange  proposed  exhibits  and  prepare 
an  additional  set  of  such  exhibits  to  be  de¬ 
livered  to  the  board  member  at  the  begin¬ 
ning  of  the  hearing:  (3)  exchange  a  list  of 
expert  witnesses  with  a  summary  of  their 
qualifications  and  testimony;  and  (4)  ex¬ 
plore  the  possibilities  of  agreements  on  set¬ 
tlement,  facts  or  Issues  not  In  dispute  or 
ways  of  disposing  of  portions  of  the  appeal. 
Any  of  the  foregoing  requirements  may  be 
waived  by  the  Board  If  they  conflict  with 
Rule  14  governing  the  optional  accelerated 
procedure  or  If  they  will  cause  undue  hard¬ 
ship  to  the  appellant. 

(b)  Complex  Case  Order.  In  appropriate 
cases,  for  example,  where  It  appears  that 
the  Issues  are  confused  or  complex,  that 
the  dollar  amount  involved  Is  very  large 
or  that  the  hearing  will  be  unduly  long  for 
any  other  reason  and,  also.  In  most  cases 
Involving  quantum,  the  Board  will  Issue 
a  more  comprehensive  pretrial  order.  In 
addition  to  Items  (1),  (2),  (3)  and  (4) 
referenced  in  the  preceding  paragraph,  this 
order  will  require  the  parties  to  (5)  submit 
a  stipulation  of  all  facts  not  In  dispute: 
and  (6)  attempt  preparation  of  an  agreed 
statement  of  factual  and  legal  Issues  and. 
falling  therein,  submit  separate  statements. 
Where  the  Issue  of  quantum  will  be  heard, 
the  Board  may  Issue  an  additional  pretrial 
order  requiring  the  parties  to  state  the 
monetary  claim  In  detail  with  accounting 
schedules  and  explanations.  These  state¬ 
ments  shall  be  exchanged,  audits  shall  be 
permitted  and  audit  reports  shall  be  ex¬ 
changed. 

(c)  Conference.  Whether  the  case  Is  to  be 
submitted  pursuant  to  Rule  13,  or  heard 
pursuant  to  Rules  18  through  26,  the  Board 
may  upon  its  own  Initiative  or  upon  the 
application  of  either  party,  call  upon  the 
parties  to  appear  before  an  Administrative 
Judge  of  the  Board  for  a  conference  to 
consider : 

(1)  The  simplification  or  clarification  of 
the  issues; 

(2)  The  possibility  of  obtaining  stipula¬ 
tions,  admissions,  agreements  on  documents, 
understandings  on  matters  already  of  record, 
or  similar  agreements  which  will  avoid  un¬ 
necessary  proof; 

(3)  The  limitation  of  the  number  of  ex¬ 
pert  witnesses  and  the  avoidance  of  similar 
cumulative  evidence,  If  the  case  Is  to  be 
heard; 

(4)  The  possibility  of  agreement  disposing 
of  all  or  any  of  the  Issues  In  dispute;  and 

(5)  Such  other  matters  as  may  aid  in  the 
disposition  of  the  appeal. 

The  results  of  the  conference  shall  be  set 
forth  in  an  appropirate  order. 

Rule  13.  Submission  of  Appeal  Without  a 
Hearing 

Either  party  may  elect  to  waive  a  hearing 
and  to  submit  his  case  upon  the  record  before 
the  Board,  as  settled  pursuant  to  Rule  16. 
Submission  of  a  case  without  hearing  does 
not  relieve  the  parties  from  the  necessity  of 
proving  the  facts  supporting  their  allegations 
or  defenses.  Affidavits,  depositions,  admis¬ 
sions,  answers  to  Interrogatories,  and  stipu¬ 
lations  may  be  employed  to  supplement  other 
documentary  evidence  In  the  Board  record. 
The  Board  may  permit  such  submission  to  be 
supplemented  by  oral  argument  (transcribed 
if  requested)  and  by  briefs  in  accordance 
with  Rule  24. 

Rule  14.  Optional  Accelerated  Procedure 

(a)  Application.  In  appeals  Involving  $25,- 
000  or  less,  either  party  may  elect.  In  Its 
notice  of  appeal,  complaint,  answer,  or  by 
separate  correspondence  or  statement  prior  to 
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commencement  of  hearing  or  settlement  of 
the  record,  to  have  the  appeal  processed 
under  a  shortened  and  accelerated  procedure. 
For  application  of  this  rule  the  amount  In 
controversy  will  be  determined  by  the  sum  of 
the  amounts  claimed  by  either  party  against 
the  other  in  the  appeal  proceeding.  If  no 
specific  amount  of  claim  is  stated,  a  case 
will  be  considered  to  fall  within  this  rule  if 
the  sum  of  the  amounts  which  each  party 
represents  in  writing  that  it  could  recover  as 
a  result  of  the  Board  decision  favorable  to  it 
does  not  exceed  (25.000.  In  addition,  this  op¬ 
tional  accelerated  procedure  may  be  em¬ 
ployed.  at  the  discretion  of  the  Board  and 
regardless  of  the  amount  Involved,  for  other 
reasons  including,  but  not  limited  to  finan¬ 
cial  hardship  or  location  of  appellant  in  an 
area  of  concentrated  unemployment,  under¬ 
employment,  or  substantial  or  persistent 
labor  surplus.  An  accelerateed  case  shall  be 
processed  under  this  rule  unless  the  other 
party  objects  and  shows  good  cause  why  the 
substantive  nature  of  the  dispute  requires 
processing  under  the  Board’s  regular  pro¬ 
cedures  and  the  Board  sustains  the  objection. 
In  cases  proceeding  under  this  rule,  parties 
are  encouraged,  to  the  extent  possible  and 
consistent  with  adequate  presentation  of 
their  factual  and  legal  positions,  to  waive 
pleadings,  discovery,  and  briefs. 

(b)  Decision.  Written  decision  by  the 
Board  in  cases  proceeding  under  this  rule 
normally  will  be  brief  and  contaiq  summary 
findings  of  fact  and  conclusions  only.  The 
Board  will  endeavor  to  render  its  decision 
within  30  days  after  the  appeal  is  ready  for 
decision.  Decisions  will  be  rendered  for  the 
Board  by  a  single  Administrative  Judge 
with  the  concurrence  of  the  Chairman  or  a 
designated  member.  However  in  cases  in¬ 
volving  $5,000  or  less  where  there  has  been  a 
hearing,  the  single  Administrative  Judge 
presiding  at  the  hearing  may,  in  his  discre¬ 
tion,  at  the  conclusion  of  the  hearing  and 
after  entertaining  such  oral  arguments  as 
he  deems  appropriate,  render  on  the  record 
oral  summary  findings  of  fact,  conclusions 
and  a  decision  of  the  appeal.  In  the  latter 
instance,  the  Board  will  subsequently  fur¬ 
nish  the  parties  a  typed  copy  of  the  oral 
decision  for  record  and  payment  purposes 
and  to  establish  the  date  from  which  the 
period  for  filing  a  motion  for  reconsidera¬ 
tion  under  Rule  30  commences. 

(c)  Applicable  rules.  Except  as  modified 
herein,  these  rules  otherwise  apply  to  accel¬ 
erated  cases  in  all  respects. 

Rule  15.  Settling  the  Record 

(a)  Contents.  The  record  upon  which  the 
Board's  decision  will  be  rendered  consists  of 
the  appeal  file  described  in  Rule  4  and,  to  the 
extent  the  following  items  have  been  filed, 
pleadings,  prehearing  conference  memoranda 
or  orders,  prehearing  briefs,  depositions  and 
interrogatories  and  answers  to  interroga¬ 
tories  received  in  evidence,  admissions, 
stipulations,  transcripts  of  conferences  and 
hearings,  hearing  exhibits,  posthearing  briefs, 
and  documents  which  the  Board  has  spe¬ 
cifically  made  a  part  of  the  record.  The  record 
will  at  all  reasonable  times  be  available  for 
inspection  by  the  parties  at  the  office  of  the 
Board. 

(b)  Time  of.  Except  as  the  Board  may 
otherwise  order  in  its  discretion,  no  proof 
shall  be  received  in  evidence  after  comple¬ 
tion  of  an  oral  hearing  or.  in  cases  submitted 
on  the  record,  after  notification  by  the  Board 
that  the  case  Is  ready  for  decision. 

(c)  Weight  of  the  evidence.  The  weight 
to  be  attached  to  any  evidence  of  record  will 
rest  within  the  sound  discretion  of  the 
Board.  The  Board  may  in  any  case  require 
either  party,  with  appropriate  notice  to  the 
other  party,  to  submit  additional  evidence 
on  any  matter  relevant  to  the  appeal. 


Rule  16.  Discovery — Depositions 

(a)  Definition.  As  used  in  these  rules,  the 
term  "discovery”  shall  mean  the  methods 
described  in  this  rule  and  Rule  17  whereby 
the  appellant  contractor  or  the  respondent 
Government  may  require  the  other  party 
to  disclose  the  facts,  documents,  papers, 
things,  and  other  information  within  that 
party's  knowledge  or  possession  prior  to  an 
oral  hearing  or  a  determination  on  the  record. 

(b)  General  Policy  and  Protective  Orders. 
The  parties  are  encouraged  to  engage  in 
voluntary  discovery  procedures.  In  connec¬ 
tion  with  any  deposition  or  other  discovery 
procedure,  the  Board  may  make  any  order 
which  justice  requires  to  protect  a  party 
or  person  from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense,  and 
those  orders  may  include  limitations  on  the 
scope,  methods,  time  and  place  for  discovery, 
and  provisions  for  protecting  the  secrecy  of 
confidential  information  or  documents. 

(c)  When  Depositions  Permitted.  After  an 
appeal  has  been  docketed  and  a  complaint 
filed,  the  parties  may  mutually  agree  to.  or 
the  Board  may,  upon  application  of  either 
party  and  for  good  cause  shown,  order  the 
taking  of  testimony  of  any  person  by  deposi¬ 
tion  upon  oral  examination  or  written  inter¬ 
rogatories  before  any  officer  authorized  to 
administer  oaths  at  the  place  of  examination, 
for  use  as  evidence  or  for  purposes  of  dis¬ 
covery.  The  application  for  order  shall  specify 
whether  the  purpose  of  the  deposition  Is  dis¬ 
covery  or  for  use  as  evidence. 

(d)  Orders  on  Depositions.  The  time,  place, 
and  manner  of  taking  depositions  shall  be 
as  mutually  agreed  up  by  the  parties,  or 
failing  such  agreement,  governed  by  order 
of  the  Board. 

(e)  Use  as  Evidence.  No  testimony  taken 
by  deposition  shall  be  considered  as  part  of 
the  evidence  in  the  hearing  of  an  appeal  un¬ 
less  and  until  such  testimony  is  offered  and 
received  in  evidence  at  the  hearing.  Testi¬ 
mony  by  deposition  will  not  ordinarily  be 
received  in  evidence  if  the  deponent  is  present 
and  can  testify  personally  at  the  hearing. 
However,  the  deposition  may  be  used  to  con¬ 
tradict  or  Impeach  the  testimony  of  the  wit¬ 
ness  given  at  the  hearing.  In  cases  submitted 
on  the  record,  the  Board  may,  in  its  dis¬ 
cretion,  receive  depositions  as  evidence  to 
supplement  the  record. 

(f)  Expenses.  Each  party  shall  bear  its  own 
expenses  associated  with  discovery,  unless, 
in  the  discretion  of  the  Board,  the  expenses 
shall  be  apportioned  otherwise. 

Rule  17.  Interrogatories  to  parties,  admis¬ 
sion  of  facts,  production  and  inspection 
of  documents 

(a)  General.  The  scope  and  use  of  Inter¬ 
rogatories  to  parties,  admissions  of  facts  and 
production  and  Inspection  of  documents 
shall  be  controlled  by  Rule  16. 

(b)  Interrogatories  to  Parties.  After  an  ap¬ 
peal  has  been  filed  with  the  Board,  a  party 
may  serve  on  the  other  party  written  ques¬ 
tions  to  be  answered  separately  in  writing, 
signed  under  oath  and  returned  within  30 
days  of  receipt  by  the  answering  party.  Upon 
timely  objection  by  the  party,  the  Board  will 
determine  the  extent  to  which  the  interroga¬ 
tories  will  be  permitted. 

(c)  Admission  of  facts.  After  an  appeal  has 
been  filed  with  the  Board,  a  party  may  serve 
upon  the  other  party  a  written  request  for 
the  admission  of  specified  facts.  Within  30 
days  after  receipt  of  the  request,  the  party 
served  shall  answer  each  requested  fact  or 
file  objections  thereto  In  writing.  The  factual 
propositions  set  out  in  the  request  shall  be 
deemed  admitted  upon  the  failure  of  a  party 
to  respond  to  the  request  for  admission 
within  the  time  specified. 

(d)  Production  and  inspection  of  docu¬ 
ments.  Upon  motion  of  any  party  showing 


good  cause  therefore,  and  upon  notice,  the 
Board  may  order  the  other  party  to  produce 
and  permit  the  Inspection  or  photographing 
of  any  specifically  identified  documents  or 
objects,  not  privileged,  which  are  shown  by 
the  moving  party  either  to  be  relevant  to  the 
subject  matter  of  the  appeal  or  to  be  reason¬ 
ably  calculated  to  lead  to  the  discovery  of 
admissible  evidence. 

Hearings 

Rule  18.  Where  and  When  Held 

Hearings  will  ordinarily  be  held  in  Wash¬ 
ington,  D.C.,  except  that  upon  timely  request 
and  for  good  cause  shown,  the  Board  may. 
In  its  discretion,  set  the  hearing  at  another 
location.  Hearings  will  be  scheduled  at  the 
discretion  of  the  Board  with  due  considera¬ 
tion  to  the  regular  order  of  appeals  and  other 
pertinent  factors.  At  the  request  of  either 
party  and  for  good  cause  shown,  the  Board 
may,  in  its  discretion,  advance  a  hearing 

Rule  19.  ■Notice  of  Hearings 

The  parties  shall  be  given  at  least  fifteen 
(15)  days  notice  of  the  time  and  place  set 
for  hearings.  In  scheduling  hearings,  the 
Board  will  give  due  regard  to  the  desires  of 
the  parties  and  to  the  requirement  for  a  Just 
and  inexpensive  determination  of  appeals 
without  unnecessary  delay.  Notices  of  hear¬ 
ing  shall  be  promptly  acknowledged  by  the 
parties. 

Rule  20.  Unexcused  Absence  of  a  Party 

The  unexcused  absence  of  a  party  at  the 
time  and  place  set  for  hearing  will  not  be  oc¬ 
casion  for  delay.  In  the  event  of  such  ab¬ 
sence.  the  hearing  will  proceed  and  the  case 
will  be  regarded  as  submitted  by  the  absent 
party  as  provided  in  Rule  13. 

Rule  21.  Nature  of  Hearings 

Hearings  shall  be  as  informal  as  may  be 
reasonable  and  appropriate  under  the  cir¬ 
cumstances.  Appellant  and  respondent  may 
offer  at-  a  hearing  on  the  merits  such  rele¬ 
vant  evidence  as  they  deem  appropriate  and 
as  would  be  admissible  under  the  Rules  of 
Evidence  for  United  States  Courts  and  Mag¬ 
istrates,  as  amended,  subject,  however,  to 
the  sound  discretion  of  the  presiding  mem¬ 
ber  in  supervising  the  extent  and  manner  of 
presentation  of  such  evidence.  In  general, 
admissibility  will  be  decided  on  the  grounds 
of  relevancy  and  materiality.  Letters  or  cop¬ 
ies  thereof,  affidavits,  or  other  evidence  not 
drdlnarily  admissible  under  the  above  rules 
of  evidence,  may  be  admitted  in  the  discre¬ 
tion  of  the  presiding  member.  The  weight  to 
be  attached  to  evidence  presented  in  any 
particular  form  will  be  within  the  discretion 
of  the  Board,  taking  into  consideration  all 
the  circumstances  of  the  particular  case. 
Stipulations  of  fact  agreed  upon  by  the  par¬ 
ties  may  be  used  as  evidence  at  the  hearing. 
The  parties  may  stipulate  the  testimony 
that  would  be  given  by  a  witness  if  the  wit¬ 
ness  were  present.  The  Board  may  In  any 
case  require  evidence  in  addition  to  that  of¬ 
fered  by  the  parties. 

Rule  22.  Examination  of  Witnesses. 

Witnesses  before  the  Board  will  be  exam¬ 
ined  orally  under  oath  or  affirmation,  unless 
the  facts  are  stipulated,  or  the  Board  mem¬ 
ber  shall  otherwise  order.  If  the  testimony  of 
a  witness  is  not  given  under  oath,  the  Board 
shall  warn  the  witness  that  his  statements 
may  be  subject  to  the  provisions  of  Title  18. 
United  States  Code,  Sections  287  and  1001, 
and  any  other  provision  of  law  imposing 
penalties  for  knowingly  making  false  repre¬ 
sentations  in  connection  with  claims  against 
the  United  States  or  in  connection  with  any 
matter  within  the  Jurisdiction  of  any  de¬ 
partment  or  agency  thereof. 
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Rule  23.  Copies  of  Papers 

When  books,  records,  papers,  or  documents 
have  been  received  in  evidence,  a  true  copy 
thereof  or  of  such  part  thereof  as  may  be 
material  or  relevant  may  be  substituted 
therefor,  during  the  hearing  or  at  the  con¬ 
clusion  thereof. 

Rule  24.  Posthearing  Briefs 

Posthearing  briefs  may  be  submitted  upon 
such  terms  as  may  be  agreed  upon  by  the 
parties  and  the  presiding  member  at  the 
conclusion  of  the  hearing.  Ordinarily,  they 
will  be  simultaneous  briefs,  exchanged  with¬ 
in  30  days  after  receipt  of  transcript. 

Rule  25.  Transcript  of  Proceeding 

Testimony  and  argument  at  hearings  shall 
be  reported  verbatim,  unless  the  Board  oth¬ 
erwise  orders.  Transcripts  or  copies  of  the 
proceedings  shall  be  supplied  to  the  parties 
at  such  rates  as  may  be  fixed  by  the  Board. 

Rule  26.  Withdrawal  of  Exhibits 

After  a  decision  has  become  final  the 
Board  may,  on  its  own  motion  or  upon  re¬ 
quest  and  after  notice  to  the  other  party, 
in  its  discretion,  direct  or  permit  the  with¬ 
drawal  of  original  exhibits,  or  any  part 
thereof,  by  the  party  entitled  thereto.  The 
substitution  of  true  copies  of  exhibits  or  any 
part  thereof  may  be  required  by  the  Board  In 
its  discretion  as  a  condition  of  withdrawal. 

Representation 
Rule  27.  The  Appellant 

An  individual  appellant  may  appear  be¬ 
fore  the  Board  in  person,  a  corporation  by 
an  officer  thereof,  a  partnership  or  Joint 
venture  by  a  member  thereof,  or  any  of  these 
by  an  attorney  at  law  admitted  to  practice 
before  the  highest  court  of  the  District  of 
Columbia  or  any  state,  commonwealth  or 
territory  of  the  United  States.  An  attorney 
representing  an  appellant  shall  file  a  written 
notice  of  appearance  with  the  Board.  The 
Board  may  in  Its  discretion  authorize  the 
appearance  of  other  designated  individuals. 

Rule  28.  The  Respondent 

Government  oounsel  may,  in  accordance 
with  their  authority,  represent  the  Interest 
of  the  Government  before  the  Board.  They 
■hall  file  notices  of  appearance  with  the 
Board.  Whenever  at  any  time  it  appears  that 
the  appellant  and  Government  counsel  are 
in  agreement  as  to  disposition  of  the  con¬ 


troversy,  the  Board  may  suspend  further 
processing  of  the  appeal.  However  if  the 
Board  is  advised  thereafter  by  either  party 
that  the  controversy  has  not  been  disposed 
of  by  agreement,  the  case  shall  be  restored 
to  the  Board’s  calendar  without  loss  of 
position. 

Decisions 
Rule  29.  Decisions 

Decisions  of  the  Board  will  be  rendered  in 
writing,  and  copies  thereof  will  be  forwarded 
simultaneously  to  both  parties.  The  rules  of 
the  Board  and  all  final  orders  and  decisions 
shall  be  open  for  public  inspection  at  the 
offices  of  the  Board  in  Washington,  D.C.  De¬ 
cisions  of  the  Board  will  be  made  solely  upon 
the  record,  as  described  in  Rule  15. 

Rule  30.  Motion  for  Reconsideration 

A  motion  for  reconsideration  by  either 
party,  shall  set  forth  specifically  the  ground 
or  grounds  relied  upon  to  sustain  the  motion 
and  shall  be  filed  within  30  days  from  the 
date  of  the  receipt  of  a  copy  of  the  decision 
of  the  Board  by  the  party  filing  the  motion. 

Dismissals 

Rule  31.  Dismissal  Without  Prejudice 

In  certain  cases,  appeals  docketed  before 
the  Board  are  required  to  be  placed  in  a 
suspense  status,  and  the  Board  is  unable  to 
proceed  with  disposition  thereof  for  reasons 
not  within  the  control  of  the  Board.  In  any 
case  where  the  suspension  has  continued,  or 
it  appears  in  the  discretion  of  the. Board  that 
it  will  continue,  for  a  period  in  excess  of  one 
year,  the  Board  may  dismiss  the  appeal  from 
its  docket  without  prejudice  to  its  resto¬ 
ration  when  the  cause  of  suspension  has 
been  removed.  Unless  either  party  or  the 
Board  acts  within  three  years  from  the  date 
of  dismissal  to  reinstate  any  appeal  dismissed 
without  prejudice,  the  dismissal  shall  auto¬ 
matically  be  converted  to  a  dismissal  with 
prejudice  without  further  action  by  the  par¬ 
ties  or  the  Board. 

Rule  32.  Dismissal  for  Failure  to  Prosecute 

Whenever  a  record  discloses  the  failure  of 
either  party  to  file  documents  required  by 
these  rules,  respond  to  notices  or  corres¬ 
pondence  from  the  Board,  comply  with  orders 
of  the  Board,  or  otherwise  Indicates  an  inten¬ 
tion  not  to  continue  the  prosecution  or  de¬ 
fense  of  an  appeal,  the  Board  may  issue  an 
order  requiring  the  offending  party  to  show 


cause  why  the  appeal  should  not  be  either 
dismissed  or  granted,  as  appropriate.  If  the 
offending  party  shall  fall  ^o  show  such  cause, 
the  Board  may  take  such  action  as  it  deems 
reasonable  and  proper  under  the  circum¬ 
stances. 

Miscellaneous 

Rule  33.  Ex  Parte  Communications  with  the 

Board 

Ex  parte  communications,  that  is,  written 
or  oral  communications  with  the  Board  by 
or  for  one  party  only  without  notice  to  the 
other,  shall  not  be  permitted.  No  member  of 
the  Board  or  of  the  Board's  staff  shall  en¬ 
tertain,  nor  shall  any  person  directly  or  in¬ 
directly  involved  in  an  appeal  submit  to  the 
Board  or  the  Board's  staff,  off  the  record,  any 
evidence,  explanation,  analysis,  or  advice, 
whether  written  or  oral,  regarding  any  mat¬ 
ter  at  issue  in  an  appeal.  This  provision  does 
not  apply  to  consultation  among  Board  mem¬ 
bers  nor  to  ex  parte  communications  con¬ 
cerning  the  Board’s  administrative  functions 
or  procedures. 

Rule  34.  Sanctions 

If  any  party  falls  or  refuses  to  obey  an 
order  issued  by  the  Board,  the  Board  may 
make  such  order  in  regard  to  the  failure  as 
it  considers  necessary  to  the  Just  and  expedi¬ 
tious  conduct  of  the  appeal,  including  dis¬ 
missal  with  prejudice. 

Rule  35.  Remand  from  Court 

Whenever  any  matter  is  remanded  to  the 
Board  from  any  court  for  further  proceedings, 
each  of  the  parties  shall,  within  20  days  of 
such  remand,  submit  a  report  to  the  Board, 
recommending  procedures  to  be  followed  in 
order  to  comply  with  the  court’s  order.  The 
Board  will  review  the  reports  and  enter  spe¬ 
cial  orders  governing  the  handling  of  mat¬ 
ters  remanded  to  it  for  further  proceedings 
by  any  court.  To  the  extent  the  court’s  di¬ 
rective  and  time  limitations  will  permit,  such 
orders  will  conform  to  these  rules. 

(Section  7(d)  of  the  Department  of  HUD  Act. 
42  U.S.C.  3635(d).) 

Issued  at  Washington,  D.C.  April  29, 
1977. 

Patricia  Roberts  Harris, 
Secretary  of  Housing  and 
Urban  Development. 

[FR  Doc.77-13514  Filed  5~ll-77;8:45  am) 
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